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The Study In Brief

The investor provisions of CETA, the Canada-EU Comprehensive Economic and Trade Agreement, have 
been a lightning rod for critics of the trade deal. The main focus of concern, particularly within EU states, 
has been the investor-state dispute settlement (ISDS) provisions. Indeed, following the release of the 2014 
text, some European voices called for the ISDS provisions to be removed. 

However, a “legal scrub” of the CETA text in February 2016 addressed many concerns, including those 
regarding the independence of ISDS arbitrators and the quality and consistency of their decisions. This 
Commentary revisits the essential rationale for ISDS, the main concerns that have been expressed about the 
process, and the extent to which CETA addresses them. 

As it stands, CETA incorporates many of the best aspects of current Canadian treaty practice as well 
as some further innovations with a view to addressing concerns about ISDS. Indeed, ISDS in CETA 
takes a significant step away from the ad hoc arbitration model found in NAFTA and other investment 
agreements, as well as in the recently released text of the Trans-Pacific Partnership Agreement (TPP), by 
creating a standing dispute settlement tribunal to hear investor-state cases and an appellate body.

Despite these innovations, CETA does not fully respond to ISDS critics. It does not create an 
institution with full-time judges to deal with investor-state disputes. Nor does it fully guarantee the 
independence of decisionmakers in the same manner as domestic judicial systems. Nevertheless, CETA 
represents the most substantial response to critics’ concerns in any investment treaty to date.

The introduction of standing and appellate tribunals, despite some admittedly incomplete institutional 
guarantees of independence, is a significant step toward a fully judicialized dispute resolution system. The 
ISDS provisions in CETA represent an important stage in the reform process, but certainly not the end 
point. Indeed, CETA itself contemplates its further development.

One of the practical challenges in getting to a true gold standard is cost. It is hard to justify funding 
permanent full-time, first-instance and appeals courts that may not have a steady diet of cases. While 
the scale of the two-way investment relationship between Canada and the EU is large and growing, 
it is impossible to predict the frequency of investor-state cases. A multilateral tribunal and appellate 
body would be more cost effective. The CETA parties have agreed to pursue the establishment of such 
institutions and to shift CETA disputes to them should they ever be put in place.

While not perfect, CETA’s approach has the best claim to legitimacy in any treaty to date.

C.D. Howe Institute Commentary© is a periodic analysis of, and commentary on, current public policy issues. Michael Benedict 
and James Fleming edited the manuscript; Yang Zhao prepared it for publication. As with all Institute publications, the 
views expressed here are those of the author and do not necessarily reflect the opinions of the Institute’s members or Board 
of Directors. Quotation with appropriate credit is permissible.

To order this publication please contact: the C.D. Howe Institute, 67 Yonge St., Suite 300, Toronto, Ontario M5E 1J8. The 
full text of this publication is also available on the Institute’s website at www.cdhowe.org.
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According to the federal government, CETA is 
“broader in scope and deeper in ambition” than 
any previous trade and investment treaty including 
NAFTA. International Trade Minister Chrystia 
Freeland has called it a “gold standard.” Once 
ratified, CETA will provide Canadian exporters 
access to a more than 500-million-person market. 
The 2011 Sustainability Impact Assessment by the 
EU completed prior to the conclusion of the treaty 
negotiations concluded that CETA would “provide 
an annual boost of up to $7-billion to the Canadian 
economy,” on the back of an increase of up to 2% in 
Canadian exports (European Commission 2011). 
For the EU, CETA represents its first free trade 
agreement with a leading industrialized country, 
and the joint study forecast that Europe would 
receive even greater benefits.

CETA is also the first European trade treaty 
with comprehensive investment provisions. The 
treaty is to replace Canada’s Foreign Investment 
Promotion and Protection Agreements (FIPAs), as 
bilateral investment treaties are known in Canada, 
with EU members Poland, Hungary, Bulgaria, 
Romania, Latvia, the Czech Republic and the 

Slovak Republic. CETA’s investment provisions 
have been closely scrutinized worldwide as the 
first indication of what EU-level investment 
commitments might look like elsewhere, including 
as a possible model for the much more economically 
significant Trans-Atlantic Trade and Investment 
Partnership (TTIP) currently being negotiated by 
Europe and the United States. 

Much of the reaction to the CETA investment 
provisions, however, has been negative, especially 
in Europe. The main focus of concern has been 
the investor-state dispute settlement (ISDS) 
provisions.2 Indeed, following the release of the 
2014 text, some European voices called for the 
ISDS provisions to be removed.3

In February 2016, Canada and the EU released 
a revised CETA text that represented the results 
of a “legal scrub” of the 2014 text, including the 
creation of a new standing tribunal for investor-
state disputes and an appellate body. These changes 
were apparently designed as a response to European 
concerns regarding the independence of ISDS 
arbitrators and the quality and consistency of their 
decisions. In large part, the new provisions were 

	 The author thanks Daniel Schwanen, Lawrence Herman, Matthew Kronby and several anonymous reviewers for their 
comments on earlier drafts. He retains responsibility for any errors and the views expressed here.

1	 This Commentary is based on the CETA text released on February 29, 2016, which is said to embody the final outcome of 
negotiations. 

2	 Other concerns relate to whether substantive investor protection obligations, like the requirement to provide fair and 
equitable treatment, unduly restrict a state’s right to regulate (European Commission 2015).

3	 The European Parliament passed a resolution in July 2015 endorsing TTIP but rejecting ISDS in the form then in CETA 
(European Parliament 2015). Key politicians in some EU member states had expressed serious concerns about ISDS in the 
2014 text (Gabriel 2014).

On September 26, 2014, Canada and the European Union (EU) 
released the text of their proposed Comprehensive Economic and 
Trade Agreement (CETA), apparently marking the successful end of 
negotiations that had been ongoing since 2009.1
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based on a Concept Paper that had been circulated 
by the EU in May 2015 (European Commission 
2015) related to the TTIP negotiations.4 However, 
in Europe, unions, other civil society groups and 
some politicians continue to oppose CETA’s ISDS 
provisions, even in their revised form.5

This Commentary revisits the essential rationale 
for ISDS and the main concerns that have been 
expressed about the process. As will be seen, CETA 
incorporates many of the best aspects of current 
Canadian treaty practice as well as some further 
innovations with a view to addressing concerns 
about ISDS. Indeed, ISDS in CETA takes a 
significant step away from the ad hoc arbitration 
model found in NAFTA and other investment 
agreements, as well as in the recently released text 
of the Trans-Pacific Partnership Agreement (TPP), 
by creating a standing dispute settlement tribunal to 
hear investor-state cases and an appellate body. 

Despite these innovations, CETA does not 
fully respond to ISDS critics. It does not create 
an institution with full-time judges to deal with 
investor-state disputes. Nor does it fully guarantee 
the independence of decisionmakers in the same 
manner as domestic judicial systems. Nevertheless, 
CETA represents the most substantial response to 
critics’ concerns in any investment treaty to date.

The Traditional Rationale for ISDS

ISDS provisions allow investors from one party 
state to seek compensation from another party 
state through binding arbitration when that 
state allegedly has failed to comply with its 
investor protection obligations in the treaty. This 
investor right to bring claims for treaty breaches 
distinguishes investment treaties from almost all 

other international instruments, which do not 
permit private parties to claim relief directly. When 
ISDS first began to become a common feature of 
bilateral investment treaties in the 1960s, the main 
goal was to ensure that investors from developed 
capital-exporting states making investments in 
developing countries could seek relief from actions 
of local governments through arbitration rather 
than through domestic administrative and judicial 
institutions. Capital exporters often regarded such 
domestic institutions as corrupt, incompetent, not 
sufficiently independent of the state, or incapable of 
providing timely and effective relief. 

As well, domestic institutions in many countries 
have no jurisdiction to enforce treaty commitments 
to foreign investors, and domestic laws often provide 
no comparable protection. Investors also wanted 
a process that they could initiate and manage 
themselves rather than the more politically and 
practically complex alternative of having to rely on 
their home states to espouse their claims. In short, 
investment protection commitments in treaties 
lower political risk for investors. ISDS makes those 
commitments more credible and realizable.

Enhancing the credibility of their commitments 
has been appealing to host states, too. By agreeing 
to ISDS, they signal their commitment to the 
treaty’s substantive investor protection obligations, 
with the hope of attracting more investment. 
Empirical evidence of actual investment-inducing 
effects, however, is mixed at best (Sauvant and 
Sachs 2009). Another host-state benefit associated 
with ISDS commitments is the depoliticization 
of foreign investment disputes. Disputes are 
adjudicated by arbitral tribunals on a legal basis 
rather than by contests of political, economic or 
military power.

4	 A specific text was proposed in September 2015 (European Commission 2015b) and a revised text made public in 
November 2015 (European Commission 2015c).

5	 Most EU countries have indicated that they will support ratification despite continuing protests (Blenkinsop and 
Jancarikova 2016). 
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Growing Concerns About ISDS

There were only a handful of investor-state 
cases prior to the mid-1990s but, by the end 
of 2015, almost 700 had been brought under 
ISDS provisions in bilateral investment treaties 
or investment chapters in free trade agreements 
(UNCTAD 2016). Most cases were brought by 
developed-country investors against developing 
states and transition economies. As investment 
agreements are increasingly entered into between 
developed states and countries that are now 
significant sources of inward investment for those 
states, more claims inevitably are launched against 
developed states. A growing number of Western 
European states, including Austria, Belgium, 
France, Germany, Greece, Italy and Spain have 
faced investor-state claims for the first time in the 
past few years. Canada has faced more claims than 
any other developed country – all by American 
investors under NAFTA.

Experience with ISDS has resulted in 
widespread state dissatisfaction with the process. 
Because investor-state cases can involve challenges 
to public acts by governments as opposed to 
commercial disputes, many argue that investor-
state arbitration needs to meet higher standards 
for democratic accountability than traditionally 
have existed in ISDS procedures, which largely 
follow a private commercial arbitration model. 
Calls by academics and civil society organizations 
are frequently made for changes such as enhanced 
transparency and participation rights for affected 
interests (van Harten 2005). Some progress has 
been made in this regard, especially in Canadian 
and US treaties. Many of the same critics argue that 
the ISDS procedures need to incorporate the same 
guarantees of independence for decisionmakers that 

characterize domestic judicial systems. Much less 
progress has been made on this front.

The concern regarding arbitrator independence 
arises out of ISDS’s nature. Arbitrators are 
appointed on an ad hoc basis for a particular 
dispute and paid by the parties. Typically, each 
disputant appoints an arbitrator and then the 
parties agree on a third or neutral arbitrator as chair. 
Critics have identified a number of issues arising 
out of this system (Gaukrodger and Gordon 2012). 
One is the risk that party-appointed arbitrators 
might favour the party that appointed them. More 
generally, since only investors can initiate cases, 
arbitrators might favour investors to ensure future 
opportunities for work. Arbitrators might be 
encouraged not only to make favourable decisions 
on the merits of ISDS claims but also to reject 
jurisdictional challenges. The latter would provide 
arbitrators with the additional benefit of prolonging 
proceedings and, as a result, increasing their fees. 

Outside work by arbitrators in other cases 
and as advocates on behalf of investors or expert 
witnesses creates the risk of additional conflicts 
of interest. For example, a counsel in one case 
may appoint someone as an arbitrator in the hope 
that he or she will be appointed as an arbitrator 
when that arbitrator is counsel in a future case. 
Or, more simply, a person’s role as an advocate in 
one case may affect their actions as an arbitrator 
in another case. While the seriousness of these 
concerns is contested (Mourre 2010), challenges 
to arbitrators based on conflicts of interest are 
increasing (Dimitropoulos 2016).6 Calls to address 
these concerns are being made by an ever-growing 
number of academics and governments (European 
Commission 2015, Krajewski 2015). Many have 
argued that the only way to address them is to 
move to a judicial model with ISDS decisionmakers 

6	 Arbitrator challenges have been made in 68 out of 473 cases registered under the ICSID Convention and the Convention’s 
Additional Facility Rules (Dimitropoulos 2016).
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appointed for fixed terms with security of tenure, 
independently funded and precluded from engaging 
in outside activities (van Harten 2010, 2012). 

Concerns about ISDS also relate to the 
consistency and quality of investor-state arbitration 
awards (Franck 2005). While there is no doubt that 
some awards have come to different conclusions 
despite applying the same law to essentially the 
same facts and that arbitration award quality is 
not always high, observers have contested the 
magnitude and seriousness of the problems. Some 
have recommended an appeal process as one way 
to reduce inconsistency and incoherence and 
ensure high-quality decisionmaking (Steger 2013). 
Appellate review by a body meeting high standards 
for independence would also address the concerns 
regarding ISDS arbitrators described above. 

Based on these and other critiques, ISDS, as 
currently constituted, is facing a legitimacy crisis 
with some states opting out of ISDS or even 
terminating investment treaties altogether. South 
Africa has decided to rely on a new domestic 
investment law as its primary approach to attracting 
investment and to forgo, in most circumstances, 
negotiating new investment treaties (Schlemmer 
2016). A few countries – Indonesia, Ecuador, 
Venezuela and South Africa – are even terminating 
existing investment treaties. In 2011, Australia 
adopted a policy of not signing treaties with 
ISDS provisions, though that policy has not been 
consistently applied ( Johnson and Sachs 2015) as it 
recently agreed to ISDS in the TPP.

How Does CETA Respond to Concerns 
Regarding ISDS? 

CETA seeks to address concerns about ISDS in 
two ways. First, it adopts many of the best practices 
commonly found in Canada’s model foreign 
investment promotion and protection agreement 
as well as in actual Canadian investment treaties. 
Both Canada and the US have long used much 
more elaborate ISDS provisions than the very short 
provisions typical of the 1,200 bilateral investment 
treaties (BIT) among EU member states and with 
countries outside the EU. In part, this is in reaction 
to their extensive experience as respondents in 
NAFTA Chapter 11 cases. In some cases, CETA 
improves on Canadian practices.7 Second, CETA 
contains certain innovations not found in any 
existing treaty. 

Broadly speaking, these provisions are designed 
to give the state more control over investor-state 
disputes, reduce state exposure to inappropriate 
claims, make the ISDS process more open and 
efficient and respond to the concerns identified 
above regarding the quality and consistency of 
ISDS awards and the independence of arbitrators 
(European Commission 2014).8

How CETA Incorporates and Improves on 
Canadian Best Practices

Early information about claims and consultations 
requirements: Like Canada’s model treaty and 
NAFTA, CETA ensures that a respondent state 

7	 This comparison is based on the Canadian model investment treaty approved by the federal cabinet in 2003 and subsequent 
treaties. The text of the model is available in Lévesque and Newcombe. This Commentary does not address the effective 
limitations on access to dispute settlement that arise from CETA provisions that are intended to cut down the scope of 
the state’s substantive obligations or restrict what may be the subject of ISDS. Regarding these aspects of CETA, see van 
Harten 2015.

8	 In this Commentary, “state” is used to refer to the respondent in ISDS proceedings. In claims relating to the EU, however, 
sometimes the respondent will be the EU itself and other times a member state. See Art. 8.21.
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obtains a clear understanding of the investor’s claim 
at an early stage and an opportunity to engage in 
consultations with the investor by requiring the 
investor to provide certain essential information 
prior to filing its claim. In CETA, the nature of the 
claim must be set out in a request for consultations. 
CETA requires consultations to be held within 60 
days of a request for consultations (Arts. 8.19, 22). 
An investor cannot submit its claim until at least 
180 days after its request. Both the requirement 
for information and the time delay before a claim 
may be filed are designed to facilitate an early and 
amicable resolution. Indeed, many NAFTA cases 
have been withdrawn after consultations following 
receipt by the state of an investor’s notice of its 
intent to file a claim.

Time limits on claims: CETA restricts state 
exposure to investor claims by imposing a three-
year time limit for their initiation (Art. 18.19(a)), 
as in NAFTA and the Canadian model. In CETA, 
however, the time may be extended if the investor 
seeks relief in local courts or tribunals. In that case, 
the investor must bring its CETA claim within two 
years of the date it ceases to pursue local relief. This 
flexibility is intended to encourage investors to use 
domestic procedures to resolve their claims before 
resorting to ISDS (European Commission 2014). 
CETA also provides that a request for consultations 
is deemed to be withdrawn if no claim is submitted 
within 18 months.9

Avoiding multiple proceedings: Canadian 
model provisions included in CETA limit a 

respondent state’s risk that it will face a domestic 
or international law claim for monetary relief 
when an ISDS claim under CETA is filed for the 
same action. To commence a CETA investor-state 
claim, an investor must discontinue any other claim 
based on the same state action and waive its right 
to pursue relief for that action other than through 
ISDS (Art. 8.22(f ) and (g)). 

However, the investor can pursue injunctions 
and other forms of behavioural relief. The same 
approach is followed in NAFTA where the waiver 
of recourse has been found to permanently prevent 
an investor from seeking relief regardless of the 
outcome of its ISDS claim (Waste Management 
2000). CETA contemplates some limitations on 
the effect of the waiver that are not found in other 
Canadian treaties.10 As well, CETA goes on to 
address proceedings under another international 
agreement where there might be overlapping 
compensation or the other proceedings might have 
a “significant effect on the resolution of the claim 
brought [under CETA]”(Art. 8.25). In such a case, 
the CETA tribunal has to stay its own proceedings 
or ensure that it takes the other proceedings into 
account in some other way.11

Consolidation of ISDS claims: As in NAFTA 
and Canada’s model treaty, a respondent state can 
seek to consolidate claims by multiple investors 
where they have a common question of law or 
fact and arise out of the same events (Art. 8.43). 
Consolidation allows a state to avoid the costs of 
multiple duplicative proceedings and the risk of 

9	 In no case can claims be brought more than 10 years after the investor knew or should have known about the events 
forming the basis of the claim (Art. 8.19(6)). The limitation periods are suspended if the parties agree to have recourse to 
mediation (Art. 8.20(5)).

10	 Under CETA, the waiver ceases to apply if the tribunal rejects the claim on any of the following bases: the tribunal has no 
jurisdiction; the necessary pre-arbitral procedure has not been followed; the claim is rejected as manifestly without legal 
merit (Art. 8.32) or unfounded as a matter of law (Art. 8.33); prior to a full determination on its merits or the investor 
withdraws its claim (Art 8.22(5)). 

11	 It is not clear what the parties had in mind in adopting this provision. There have been investment cases under NAFTA in 
which an unresolved NAFTA trade dispute was relevant (Cargill 2009). Presumably, this provision only operates in relation 
to proceedings that are not covered by the waiver.
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inconsistent decisions regarding the same state 
action. The equivalent provision in NAFTA has 
been relied on successfully by the United States.12

Early determination of preliminary objections 
by the state: The Canadian model provides that 
where a state makes a preliminary objection to the 
jurisdiction of the tribunal to hear the investor’s 
claim, the tribunal should, wherever possible, decide 
the jurisdiction issue before proceeding to the 
merits. This provision, which has no analogue in 
NAFTA, addresses an anxiety frequently expressed 
by states that often they must go through an entire 
arbitration process and incur substantial costs in 
relation to claims that should have been thrown out 
because the tribunal did not have jurisdiction to 
decide the matter (UNCTAD 2007). CETA goes 
beyond Canadian practices by making it mandatory 
for tribunals to decide on preliminary objections 
related to jurisdiction, as well as other impediments 
to a tribunal hearing a claim, before considering 
the claim’s merits. Tribunals are required to suspend 
the proceeding on the merits and decide on any 
preliminary objection by the state that a claim is 
“not a claim for which an award in favour of the 
claimant may be made under [CETA], even if the 
facts alleged by the investor were assumed to be true 
(Art. 8.33).”13

A similar early-determination requirement 
applies to respondent objections that the investor’s 
claim is “manifestly without merit (Art. 8.32).” 
This kind of expedited process to dispose of weak 
cases has no analogue in NAFTA or the Canadian 
model, but it is provided for under the International 
Centre for Settlement of Investment Disputes 
(ICSID) Arbitration Rules, which govern most 
ISDS cases.14 Some commentators have expressed 
skepticism about the significance of this provision 
on the basis that the number of claims that might 
be dismissed as manifestly without merit is likely 
to be small (Bernasconi-Osterwalder and Mann 
2014). By contrast, approximately 18 percent 
of ISDS claims are rejected on jurisdictional 
grounds. Therefore, CETA’s requirement for early 
determination of jurisdictional issues is likely to 
have a more practical impact (UNCTAD 2016).15

Limitations on remedies: As in the Canadian 
model and NAFTA, CETA remedies against the 
state are limited to financial compensation for losses 
incurred. No punitive damages are available, and 
states cannot be forced to change their regimes 
(Art. 8.39).16 This provision confirms the general 
practice in ISDS cases to award only compensatory 
damages (Sabahi 2011).17 Also, CETA contains a 
unique rule that damages shall be reduced to take 

12	 NAFTA Art. 1126 was relied upon to consolidate three claims in Canfor 2005.
13	 Objections to the admissibility of the claim are also covered by this provision. These are defects in procedure that do not 

deprive the tribunal of jurisdiction but prevent an investor from proceeding with its claim such as a failure to give required 
notice. Unlike jurisdictional defects, often impediments making a claim inadmissible can be remedied. 

14	 Preliminary objections relating to jurisdiction and (since 10 April 2006) a manifest absence of legal merit are provided for 
in the ICSID Arbitration Rules Art. 41.

15	 One study found that 1 percent of ICSID cases were dismissed because they were manifestly without merit (European 
Federation for Investment Law and Arbitration 2015).

16	 Despite this scheme, states, including Canada, have sometimes changed their regime in practice following an investor’s 
claim (e.g., Ethyl 1998). There is little evidence to show how often this happens in practice. Some of the approximately  
26 percent of ISDS cases that settle may involve changes in state behaviour, but most settlements are confidential. 
Behavioural orders may be made for the purposes of granting interim relief such as to preserve evidence prior to the 
conclusion of a case (Art. 8.34).

17	 There have been cases in which tribunals have awarded behavioural relief. For example, the payment of an energy tariff was 
ordered to be reinstated in Nycomb 2003.
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into account any restitution by the state of the 
investor’s property or the repeal or modification 
of the measure on which the claim is based (Art. 
8.39.3). It may be that this provision will create 
an incentive for a state defending a claim to limit 
its exposure by changing its regime (Bernasconi-
Osterwalder and Mann 2014).

State role in interpretation: Together, Canada 
and the EU can adopt interpretations of CETA’s 
investment provisions to correct what the parties 
consider inappropriate interpretations by ISDS 
tribunals (Art. 8.31(3)). This potentially useful 
mechanism is found in the Canadian model and 
in NAFTA. It has been employed only once in 
NAFTA (Free Trade Commission 2001).18 CETA 
also permits submissions by the state party that is 
not the respondent in an ISDS case on issues of 
treaty interpretation that are at stake in the case 
(Art. 8.38). Analogous provisions in NAFTA have 
been frequently used by Canada, Mexico and the 
United States.19

Enhancing ISDS Legitimacy

CETA also responds to ISDS legitimacy concerns 
by setting standards for arbitrators and guaranteeing 
transparency in proceedings. CETA builds on 
Canadian model provisions and, as discussed in 
the next section, bolsters their effectiveness by 
introducing a number of significant innovations. 

Independence and competence of arbitrators: 
In CETA, standards for the independence and 
competence of the decisionmakers in its tribunal 
and appellate tribunal follow and, in some ways, go 
beyond the standards for ad hoc arbitrators under 
the Canadian model treaty. In CETA, however, the 
standards are complemented by other requirements 

intended to enhance the independence of tribunals 
and appellate tribunals. These standards and 
requirements are discussed in the next section.

Transparency and amicus curiae participation 
requirements: CETA follows Canada’s model 
agreement by establishing transparency requirements 
for investor-state arbitration proceedings and is 
the first treaty to adopt the UN Commission on 
International Trade Law’s UNCITRAL Rules 
on Transparency in Treaty-based Investor-state 
Arbitration, which are similar to Canadian practice. 
All documents submitted to and issued by an ISDS 
tribunal must be made public and all hearings 
must be open the public, subject to any restrictions 
necessary to protect confidential or other protected 
information (Art. 8.36). 

Meanwhile, CETA goes beyond the Canadian 
model and the UNCITRAL transparency rules 
by extending disclosure obligations to include 
pre-arbitration documents, like the request for 
consultations, exhibits attached to the parties’ briefs, 
any mediation agreement and documents related 
to challenges to arbitrators (Art. 8.36.1). Though 
such disclosure is not required in NAFTA, it has 
been the Canadian practice to seek the disclosure 
of those documents and public hearings in any case, 
and, typically, all these documents have been made 
public (VanDuzer 2007). CETA leaves arbitrators 
with discretion to determine what documents or 
parts of documents are confidential as well as when 
hearings need to be closed to protect confidentiality. 
There is no requirement to disclose settlements in 
ISDS cases and, in practice, they are typically not 
publicized. 

Canada’s model provides that persons with an 
interest in an ISDS case may seek leave to make 
submissions to the ISDS tribunal as friends of 

18	 The NAFTA Free Trade Commission has made recommendations regarding transparency and amicus curiae submissions in 
NAFTA ISDS procedures (e.g., Free Trade Commission 2003).

19	 See Bilcon 2015.
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the court or amicus curiae. This procedure was 
first adopted in NAFTA cases, despite not being 
addressed specifically in the treaty or the applicable 
arbitral rules, and was later incorporated into 
Canadian treaties. Under this procedure, it is 
up to the tribunal to decide whether an amicus 
curiae submission will be accepted on the basis of 
whether it would “assist the arbitral tribunal in the 
determination of a factual or legal issue related to 
the arbitral proceedings by bringing a perspective, 
particular knowledge or insight that is different 
from that of the disputing parties” (Canadian 
Model Art. 39). There is no right for interested 
parties to participate and they have no standing as 
parties to an ISDS case even if they will be directly 
affected by the outcome of the case.

CETA does not set out comparable rules for 
amicus participation but relies on the UNCITRAL 
transparency rules, which address amicus curiae 
participation (Art. 8.36.1). These rules largely reflect 
Canada’s existing practice (Free Trade Commission 
2001, Free Trade Commission 2003).

Significant Innovations in CETA’s ISDS 
Provisions

CETA goes beyond what is found in Canadian 
treaties with a view to better addressing concerns 
about ISDS. In particular, CETA’s 2016 version 
goes much further in addressing ISDS critiques 
related to the independence of decisionmakers and 
the consistency of their awards, as well as a few 
other more minor problems with the process. 

By far the most significant CETA innovations 
introduced in 2016 are those creating a standing 
tribunal and appellate body with the exclusive 

competence to hear investor-state claims. As noted 
above, the provisions reflect, though not precisely, 
ideas contained in a proposal that had been 
circulated by the EU in September 2015 (European 
Commission 2015b) related to the negotiations 
between the EU and the United States for the TTIP.

Tribunal appointment and composition: ISDS 
claims are to be decided by a tribunal established 
under the treaty (Art. 8.27.1). The CETA Joint 
Committee20 must approve a 15-member tribunal 
consisting of five EU nationals, five Canadian 
nationals and five from other countries. 

Provisions addressing competence of tribunal 
members: To address concerns about the quality of 
arbitrators, CETA requires that they are qualified 
in their respective countries for appointment 
to judicial office or “be jurists of recognized 
competence.” They must have “demonstrated” 
expertise in public international law, but “expertise 
in international investment law, international trade 
law and the resolution of disputes arising under 
international investment or international trade 
agreements” is identified only as “desirable” (Art. 
8.27(4)). These expertise standards are similar to 
those in Canada’s model treaty.

Provisions addressing independence of tribunal 
members: In addition to demonstrating competence, 
tribunal members must be independent of 
the parties and not take instructions from any 
“organization or government with regard to matters 
related to the dispute (Art. 8.30).” Similar general 
independence standards are found in the Canadian 
model and in the ICSID Arbitration Rules.21 These 
standards are significantly expanded in CETA. 
Arbitrators must not participate in any dispute with 
respect to which they may have a direct or indirect 

20	 The CETA Joint Committee is composed of EU and Canadian government representatives and co-chaired by the Canadian 
Minister for International Trade and the Member of the European Commission responsible for trade. It is the highest-level 
institution created under the agreement.

21	 Article 28.2(b) of the Canadian model requires that arbitrators be “independent of, and not be affiliated with or take 
instructions from, either Party or disputing party.” The ICSID Convention requires that arbitrators be persons who can be 
“relied upon to exercise independent judgment (Art. 14).”
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conflict of interest. In this regard, they must comply 
with the International Bar Association’s standards 
regarding conflicts of interest. 

The process for dealing with arbitrator challenges 
is also improved. Instead of other tribunal members 
hearing such challenges, as is the practice under 
the ICSID Arbitration Rules, they are decided by 
the president of the International Court of Justice 
under a process set out in the treaty. As well, the 
parties, acting through the CETA Joint Committee, 
and based on a “reasoned recommendation” of the 
president of the tribunal, may remove tribunal 
members when their behaviour is contrary to their 
independence obligations or otherwise inconsistent 
with their continued membership in the tribunal 
(Art. 8.30(4)). 

CETA also contemplates that the parties may 
agree on a code of conduct for tribunal members. The 
code might address what interests arbitrators must 
disclose, additional requirements regarding their 
independence and their confidentiality obligations 
(Art. 8.44(2)). At this point, however, the code is still 
to be developed by the Committee on Services and 
Investment established under CETA. 

In addition to its independence standards, 
CETA’s rules for the new tribunal address other 
concerns. First, tribunal members are not appointed 
on an ad hoc basis by the parties to the dispute. 
Instead, CETA’s Joint Committee makes the 
appointments for a five-year term, renewable 
once. For each investor-state case, the president of 
the tribunal appoints a three-member “division” 
of the tribunal.22 Each division will have an EU 
national, a Canadian and be chaired by a tribunal 
member from a third country. The president is 
required to appoint tribunal members to divisions 
“on a rotation basis” with the goal of ensuring 

that the composition of divisions is “random and 
unpredictable.” For his or her part, the president is 
appointed for a two-year term by lot from tribunal 
members who are nationals of third countries. 

The anticipated random and unpredictable 
appointment of divisions by presidents chosen by 
lot is intended to create a system that insulates 
the appointment process from any influence by 
the parties to a dispute.23 The fact that all tribunal 
members will be appointed by the CETA parties 
acting through the Joint Committee may suggest 
the risk of arbitrators with a pro-state bias. 
However, this seems unlikely. Unlike the present 
situation under all other ISDS procedures, tribunal 
appointments will be made prior to any particular 
dispute. Therefore, there would be no reason for 
Canada or the EU to appoint a tribunal member 
based on that person’s views on a specific issue. 
Perhaps more importantly, each party will be 
concerned that the tribunal act impartially when it 
hears claims by its investors (Schacherer 2016).

Second, once appointed, the ability of tribunal 
members to engage in outside work is constrained 
in ways intended to limit conflicts of interest. 
Members must “refrain from acting as counsel or as 
a party-appointed expert or witness in any pending 
or new investment protection dispute under this 
or any other agreement or domestic law (Art. 
8.30(1)).” They can, however, still act as arbitrators 
in cases under other treaties. To encourage 
availability, tribunal members will be paid a 
monthly retainer fee at a rate to be determined 
by the CETA Joint Committee (Art. 8.27(12)). 
The Joint Committee is specifically empowered 
to transform the compensation arrangements into 
regular salary if it decides that would be more 
appropriate (Art. 8.27.15).

22	 Appointments are to be made within 90 days of a claim’s submission.
23	 It also addresses concerns that have been expressed about the role of appointing authorities under the ICSID Convention 

(van Harten 2016).
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While this retainer (depending on its value) 
might provide tribunal members with some security 
of tenure, the failure to prohibit work as arbitrators 
means the CETA tribunal does not represent a 
complete shift to a judicial model. Tribunal members 
will still have a financial interest in claims being 
made and the amount of time cases take. They 
will be paid on a per diem basis at the same rate 
as ICSID arbitrators, currently US$3,000 per day. 
Since appointments are random, they cannot have 
any expectation of being appointed to any particular 
new case. They would have a financial interest in 
substantial increases in the number of cases overall 
leading to more work for all members of the tribunal. 
Nevertheless, while tribunal members retain a 
financial interest, a number of the structural features 
of ISDS that have been perceived to threaten 
independence have been removed or mitigated. 

Appellate tribunal: One frequently expressed 
concern regarding ISDS awards has been their 
lack of consistency (Steger 2013). While there 
is some debate about the seriousness of the 
problem, there is general agreement that different 
conclusions by ISDS tribunals on the same or 
similar facts have undermined the legitimacy of 
the ISDS process (UNCTAD 2014, Schill 2009). 
Many have advocated for some form of appellate 
review to address this concern. In ISDS, currently, 
there is no process for the appeal of investor-state 
awards. ICSID awards may be annulled under 
the ICSID Convention and awards under other 
arbitral rules may be set aside under the domestic 
law of the place of arbitration. In the interests of 
finality and the expeditious resolution of disputes, 
these procedures do not provide an appeal on the 
basis that a tribunal made an error of law. Relief 

is limited to serious flaws in the procedure of 
the arbitration or the tribunal acting outside its 
jurisdiction.24

But CETA has created an appellate tribunal 
that has the power to uphold, modify or reverse an 
award based on broader grounds (Art. 8.28(2)):

(a)	 errors in the application or interpretation of 
applicable law;

(b)	 manifest errors in the appreciation of the facts, 
including the appreciation of relevant domestic 
law; or

(c)	 the grounds set out in … the ICSID Convention.

By allowing appeals based on errors of law and 
significant errors of fact, CETA allows an extensive 
review of tribunal decisions.25 By comparison, the 
WTO Appellate Body can review only issues of law 
and legal interpretation in panel reports (DSU Art 
17.6).26

CETA appeal tribunal decisions are intended to 
be final. CETA prohibits states and investors from 
seeking “to review, set aside, annul, revise or initiate 
any other similar procedure” in relation to appeal 
tribunal awards (Art. 8.28(9)), apparently excluding 
ICSID annulment proceedings and, in non-ICSID 
arbitrations, applications to have appeal tribunal 
awards set aside in domestic courts. 

The appeal tribunal sits in divisions of three. 
While the panel members are to be randomly 
determined, no process is specified. Appeal tribunal 
members are, like first-level tribunal members, 
appointed by the CETA Joint Committee and must 
meet the same standards for independence and 
expertise. Many other issues regarding the appeal 
tribunal’s nature and operation have been left to 
the Joint Committee to determine, including the 

24	 Many national laws also permit an award to be set aside on the basis that it is contrary to public policy.
25	 No standard of review is specified in CETA.
26	 According to the European Commission, the WTO Appellate Body was the model for the CETA appeal tribunal 

(European Commission 2015).
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number of members, their remuneration and appeal 
procedures (Art. 8.28(7)). 

It is likely that the same arrangements to protect 
the independence of tribunal members will be 
adopted. The contribution of the appeal tribunal 
to the legitimacy of the ISDS process will depend, 
in part, on how these and a multiplicity of other 
design issues are resolved. In general, though, 
it seems likely that a small number of people 
deciding all appeals will contribute to consistent 
decisionmaking (Schacherer 2016). 

Appellate review might increase the duration and 
corresponding expense of investor-state arbitration. 
However, this impact may be mitigated by time 
lines that have been established for the tribunal 
process, as discussed below. 

Timeline for tribunal decisions and appeals: One 
of the challenges for both states and investors 
with the ISDS process has been the length of time 
tribunals take to issue a final award. On average, 
investor-state cases have taken three years from the 
date of the claim to the issuance of the final award, 
but many cases take much longer (Gaukrodger and 
Gordon 2012). Unlike other investment treaties, 
CETA imposes a time limit for awards. The tribunal 
must issue its final award within 24 months of the 
date the claim is submitted, though it may take 
longer if it provides the parties with reasons for the 
delay (Art. 8.39(7)). Appeals must be commenced 
within 90 days of the tribunal award, but there is no 
time limit for completing appeals. 

While the tribunal may, in good faith, try to meet 
the 24-month deadline, it may not be effective to 
guarantee that cases are consistently resolved in a 
timely way. The strict timelines for panel decisions at 
the WTO and under NAFTA Chapter 19 have been 
routinely exceeded (Steger 2011, Mcrory 2004).

Tribunal power to deal with abuse of process: 
Some ISDS tribunals have asserted that they 
have the power to deal with abuses of the process 
as a jurisdictional issue, even without an express 
provision in the applicable investment treaty.27 
CETA explicitly gives the tribunal such a power. 
An investor may not submit a claim where 
its investment was made through “fraudulent 
misrepresentation, concealment, corruption or 
conduct amounting to an abuse of process (Art. 
8.18(3)).” The EU says this provision should prevent 
an investor from adopting the nationality of one 
CETA party solely for the purpose of bringing a 
claim, sometimes referred to as treaty shopping (EU 
2014). The language seems broad enough to include 
a much wider range of inappropriate behaviour 
by the investor in connection with the investment 
made. It will be up to ISDS tribunals to determine 
its scope.

Loser pays litigation costs: In addition to the early-
determination procedures described above, CETA 
seeks to discourage frivolous claims by providing 
that the costs of the arbitration (i.e., the arbitrators’ 
fees and administrative expenses) will be paid 
by the losing party. The loser also has to pay the 
winner’s costs, including legal representation costs, 
except in exceptional circumstances (Art. 8.34(5)). 
Traditionally, arbitration costs are split and each 
party bears its own legal representation expenses. 
However, a costs-follow-success approach has been 
adopted in a number of investor-state cases (e.g., 
EDF (Serv.) 2009, International Thunderbird 2006). 
More than half of the known cases completed in 
2010 and the first half of 2011 shifted at least some 
costs in favour of successful parties (Gaukrodger & 
Gordon 2012), though there is no consistent practice.

27	 See Phoenix Action 2009. Some tribunals have addressed these kinds of issues by requiring an investor to proceed with its 
claim only if it has clean hands, interpreted in some cases to include compliance with domestic regulation (e.g., Hesham 
Talaat M Al Warraq 2014).
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Use of mediation contemplated: Under CETA, 
the parties may agree to mediation with a view to 
resolving the dispute without expensive adversarial 
proceedings at any time in an ISDS case (Art. 
8.29). Provisions permitting various forms of 
alternative dispute resolution (ADR) procedures, 
like mediation, are not common in international 
agreements (UNCTAD 2010). The parties to a 
dispute can, however, always agree to mediation or 
any other form of ADR. Despite this possibility 
under other treaties, ADR has not been frequently 
used in ISDS (UNCTAD 2010). It is not obvious 
that CETA’s recognition of an option that already 
existed will do much to encourage the use of 
mediation.

States to give sympathetic consideration to investor 
requests for single arbitrator: Unlike most investment 
treaties, CETA contemplates the possibility that 
claims will be heard by a sole arbitrator instead 
of the usual three-person tribunal with a view 
to reducing the costs of the process. Where the 
investor is a small or medium-sized enterprise or 
the compensation or damages claimed are relatively 
low, the respondent state must give “sympathetic 
consideration” to an investor’s request for a sole 
arbitrator (Art. 8.20(5)). Despite being permitted, 
single arbitrators have been rare in investor-state 
cases. Whether CETA’s sympathetic consideration 
requirement will do anything to expand access to 
ISDS seems doubtful.28

Third-party funding: A relatively recent issue 
in investor-state arbitration has been third parties 
funding investors’ claims in return for a portion 
of any eventual damages award.29 Third-party 

funding could provide benefits for investors who 
otherwise have insufficient resources to pursue a 
claim. Nevertheless, several concerns have been 
raised regarding this increasingly common practice 
(Gaukrodger and 2013). The financial interest of 
third parties in a damages award may cause them 
to resist other ways of resolving disputes that might 
be negotiated between investors and states, such as 
settlements in which compensation is reduced or 
eliminated because the state agrees to change its 
regime in some way. 

Another concern is possible conflicts of interest. 
Typically the involvement of third parties is not 
disclosed. As a result, conflicts of interest between 
an arbitrator and a funder might exist that should 
disqualify the arbitrator. In the few cases in which 
third-party funding has been disclosed, ISDS 
tribunals have not considered it to be improper or 
even relevant to their decisions.30

CETA is the first investment treaty to address 
third-party funding. The party benefiting from 
third-party funding must disclose the identity of 
the funder at the date of submission of the claim 
or, if the third-party funding agreement is entered 
into later, as soon as possible after the agreement is 
made (Art. 8.26). 

Limitation regarding tribunal’s jurisdiction to 
interpret domestic law: CETA is also one of the first 
treaties to address and limit the manner in which 
tribunals deal with domestic law.31 The CETA 
tribunal does not have jurisdiction to determine the 
legality of a state measure under domestic law when 
a state has allegedly breached its treaty obligations. 
Sometimes, however, it is necessary for an ISDS 

28	 CETA also mandates that its Joint Committee consider adopting rules designed to reduce the “financial burden on 
claimants who are natural persons or small and medium-sized enterprises (Art. 8.39(6)).”

29	 There have been at least two cases of third parties funding states in their defence against investor claims, though funding of 
states does not raise the same issues because the funders do not have the same financial stake in the outcome (Gaukrodger 
and Gordon). 

30	 See Abaclat 2011. There was a strong dissent from one tribunal member on this issue.
31	 A similar provision is in the Canada-Colombia FTA.
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tribunal to determine the effect of domestic law. 
For example, if an investor claims its rights under 
a domestic law contract have been affected by state 
action in breach of its investment-treaty obligations 
while the state claims that the contract was lawfully 
terminated, the tribunal will have to decide if the 
state’s position is correct as a matter of domestic law. 

While several states have expressed concerns 
about ISDS tribunals’ interpretation of their 
domestic law, the issue in the CETA context 
likely has more to do with EU concerns that the 
CETA tribunal and appeal tribunal should not 
be permitted to interpret EU law. Under EU law, 
as interpreted in a number of decisions of the 
European Court of Justice, this is the exclusive 
preserve of the European Court of Justice 
(European Commission 2015).32

Assessing CETA’s ISDS Provisions

In short, CETA reproduces many of the best 
features of ISDS procedures that are found in 
NAFTA, Canada’s model investment treaty and 
many Canadian treaties, with some improvements 
and innovations that are likely to enhance efficiency, 
reduce state exposure to inappropriate claims 
and generally give states more control over the 
process. CETA also takes significant steps toward 
addressing the concerns regarding the legitimacy 
of the ISDS process though, as discussed below, 
CETA is not a complete response to critics’ concerns.

Summary of CETA’s Key ISDS Features 

The following CETA provisions benefit the 
respondent state in ISDS cases. Similar clauses are 

found in Canadian investment treaties, including 
the TPP.33

•	 Ensuring that states have early information 
about investor claims and a required minimum 
time period to consult about those claims 
facilitates the settling or otherwise disposing of 
claims expeditiously before significant costs are 
incurred and positions entrenched. 

•	 Imposing a three-year time deadline for 
investor claims limits state exposure. 

•	 The requirement for an investor to terminate 
other proceedings and waive the right to 
pursue them for the same state action that is 
the basis of the investor’s ISDS claim avoids 
multiple proceedings. 

•	 The procedure for consolidating multiple 
investor claims arising out of the same events 
and raising common questions of law or fact 
can reduce state costs and prevent inconsistent 
decisions.

•	 Procedures relating to the early determination 
of preliminary objections by the state that 
permit it to reject investor claims on the basis 
of (i) the tribunal not having jurisdiction, or 
(ii) the investor’s claim being inadmissible or 
manifestly without legal merit, ensure the early 
resolution of claims that ultimately would be 
decided in the state’s favour.34

•	 CETA parties’ ability to adopt binding 
interpretations of CETA investment-chapter 
provisions permits them to avoid the continued 
application of tribunal interpretations they 
consider wrong-headed.

•	 In relation to ongoing cases, the right to make 
submissions on questions of interpretation 
gives the non-disputing CETA party the 
opportunity to advocate for what it thinks is 
the correct approach to interpretation.

32	 There are a number of other issues related to the compatibility of ISDS and the EU legal order, which are far beyond the 
scope of this Commentary. See Schill 2015a.

33	 Versions of these provisions are found in Chapter 9, Section B of the TPP.
34	 The main innovation in CETA compared to Canadian practice is that the tribunal must adjudicate such preliminary state 

challenges before proceeding to the merits, saving time and costs.
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CETA also contains a number of other provisions 
with no analogue in Canadian practice that are 
intended to further improve the state’s position 
in ISDS. Its requirement for disclosure of third-
party funding arrangements ensures that a tribunal 
has an opportunity to address any issues that may 
arise in a particular case. Meanwhile, the “loser 
pays” rules will be helpful to states in the cases they 
successfully defend and may help to discourage 
frivolous claims. Of course, states will bear a heavier 
burden in the significant proportion of cases they 
lose. On balance, “loser pays” may be helpful to 
Canada, which has exceeded the historical success 
rate for states defending ISDS claims. 

The express grant of power to the tribunal to deal 
with abuse of process and other forms of investor 
misbehaviour may allow the respondent state to 
have claims thrown out in a much wider set of 
circumstances than previously, though it will remain 
to be seen how broadly this power is interpreted 
and what evidence of investor misbehaviour will  
be required.

Meanwhile, the most significant and important 
innovations in CETA’s ISDS procedures go further 
than any other Canadian treaty, including the TPP, 
to address concerns about the legitimacy of ISDS 
proceedings. CETA is the first treaty to expressly 
incorporate the UNCITRAL transparency 
rules, which establish requirements regarding 
the transparency of ISDS proceedings and the 
participation of third parties. These guarantees 
respond to concerns regarding the legitimacy of the 
ISDS procedures. In doing so, CETA exceeds to 
some extent the requirements of NAFTA, as well as 
the guarantees in Canada’s model treaty and many 
of its actual treaties.35

While other agreements based on the 
Canadian model set standards for independence 
and competence of arbitrators that are similar to 

CETA’s, CETA both strengthens those standards 
and adopts a number of institutional requirements 
to support their operation in practice. For example, 
CETA requires that tribunal members meet the 
requirements of their home jurisdiction to be judges 
and adopts the well-established International Bar 
Association standards regarding conflicts of interest. 
Challenges to arbitrators are to be dealt with not by 
the other members of the tribunal but by a judicial 
official completely independent of the proceeding: 
the President of the International Court of Justice.

CETA’s major innovation is moving away from 
an arbitration process where awards are made by 
tribunals appointed by the disputing parties. In 
stark contrast, CETA establishes a tribunal whose 
members are chosen for fixed terms by the state 
parties acting through the Joint CETA Committee. 
Each case is to be decided by a three-person 
division of the tribunal chosen by the president of 
the tribunal who is not a national of the party states. 
The president is to ensure that appointments are 
random and unpredictable, though the modalities 
for how this is to occur are not specified. Tribunal 
members are to be paid a retainer that is still to be 
fixed, have a general obligation to be available to 
perform their functions and cannot work as counsel 
or expert witnesses in other investor-state disputes. 
Tribunal members are not prohibited from taking 
appointments as arbitrators in other cases and are 
compensated on the same per diem basis as ICSID 
arbitrators. Despite these holdovers from ISDS 
practice, decisionmakers under CETA must meet 
higher standards for independence, have a much 
more limited stake in new cases being brought and 
are more insulated from appearances of influence 
both in general and in relation to a particular case. 

A second aspect of the movement away from 
the existing system of ad hoc arbitration is the 
establishment of an appeals tribunal capable of 

35	 The TPP contains similar but slightly more limited guarantees though it does so expressly without referring to the 
UNCITRAL Transparency Rules (Shacherer 2016).
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reviewing tribunal awards for errors of law and 
manifest errors in the assessment of facts as well 
as for the procedural and jurisdictional grounds 
for annulments under the ICSID Convention. 
Appellate review means that bad decisions can 
be corrected. Appellate review has the potential 
to improve both the quality and consistency of 
arbitration awards. Since appeal tribunal members 
have to meet the same standards for competence 
and independence as tribunal members, CETA’s 
appeal process is likely to contribute to the 
legitimacy of ISDS in CETA, but the impact will 
depend on specific arrangements that have yet to be 
determined.

The TPP by contrast, does not address 
independence standards and only deals with 
institutional support for independence in an 
aspirational way. An appellate review mechanism, 
“other institutional arrangements” related to 
ISDS and the application of a code of conduct 
for arbitrators are only agenda items for further 
discussion.36

Does ISDS in CETA Respond to Critics’ Cncerns? 

The answer to this question is yes, but not fully. 
Random case assignment of tribunal members 
eliminates the concern that the disputants could 
influence the appointment of arbitrators, a major 
concern with ISDS ad hoc appointment by the 
parties. Nevertheless, CETA’s arrangements do 
not provide the same independence guarantees 
that would exist if these decisionmakers had 
fixed compensation, security of tenure and were 
prohibited from all outside activities that could 
compromise their independence (van Harten 2016). 
Tribunal members can still engage in outside work 

as arbitrators, though they are precluded from 
engaging in work as advocates and expert witnesses 
and have a general obligation to hold themselves 
available. The role of the retainer in providing 
sufficient compensation to discourage outside work 
will depend on its size.

Meanwhile, adoption of an appeals tribunal also 
does not represent a full shift to critics’ desire for a 
judicial model. For example, there are many issues 
related to the appeal tribunal design that remain to 
be decided. Nevertheless, the prospect for review of 
decisions to correct errors of law and manifest errors 
in the appreciation of the facts by a small group of 
experts meeting high standards for independence 
bolstered by institutional requirements, perhaps 
going beyond those applicable to tribunal members, 
would represent a significant improvement 
over the existing system. Such an appeal body 
would undoubtedly contribute to the quality and 
consistency of decisionmaking and enhance the 
legitimacy of CETA’s ISDS process.

Overall, while critics’ concerns about 
decisionmaker independence have not been fully 
addressed, CETA does take a substantial step 
toward doing so. It also provides for internal 
procedures for further development of the ISDS 
process that could be a more complete response.37

Conclusion

CETA incorporates Canadian best practices 
designed to enhance the state’s ability to manage 
investor-state disputes and addresses many of 
the legitimacy-based concerns that have been 
raised, such as those regarding transparency and 
amicus curiae participation. CETA also contains 
innovations that makes the ISDS process 

36	 See TPP Arts. 9.21.6 and 9.25. The independence standards in the applicable arbitral rules apply.
37	 There is one other area in which CETA does not respond to critics’ concerns. The treaty does not allow all affected persons 

to have standing as parties in ISDS cases, which critics say should be authorized as a matter of procedural fairness (van 
Harten 2016). 
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more efficient, reduces the exposure of states to 
inappropriate claims and gives states more control 
over the process. From a respondent state’s point 
of view, these represent improvements over what 
Canada has in NAFTA and its more recent treaties.

CETA also responds to fundamental 
concerns of ISDS critics regarding arbitrator 
independence, but not fully. The introduction of 
first instance and appellate tribunals, despite some 
admittedly incomplete institutional guarantees of 
independence, is a significant step toward a fully 
judicialized dispute resolution system. The ISDS 
provisions in CETA represent an important stage 
in the reform process, but certainly not the end 
point.38 Indeed, CETA itself contemplates its 
further development.

One of the practical challenges in getting to 
a true gold standard is cost. It is hard to justify 
funding permanent full-time, first-instance and 
appeals courts that may not have a steady diet of 
cases. While the scale of the two-way investment 
relationship between Canada and the EU is large 
and growing (Canada 2014), it is impossible to 
predict the frequency of investor-state cases. A 
multilateral tribunal and appellate body would be 
more cost effective. The CETA parties have agreed 

to pursue the establishment of such institutions and 
to shift CETA disputes to them should they ever be 
put in place (Art. 8.29).

In the end, dispute resolution under CETA 
resembles arbitration, but with some court-like 
features. Possibly it was considered inappropriate 
to go further when reviewing CETA, the context 
of which was to be a “legal scrub” of an agreed text 
rather than a renegotiation. Canadian reluctance 
to move away from traditional ad hoc arbitration 
was likely also at play. Based on the public positions 
taken by the European Commission, it seems 
clear that the EU was the driver in the discussions 
leading to the establishment of the tribunal and 
appeals tribunal.39 Canada went along to get along. 

In the TPP, by contrast, Canada has agreed to 
an ISDS process that, despite some improvements, 
continues to be based on ad hoc arbitration. Given 
the different directions in the development of 
ISDS procedures exemplified by these two leading 
agreements, it would be timely for Canada to 
engage in a thorough-going review of its approach 
to ISDS. Canada needs to decide what kind of 
ISDS model best suits Canadian interests.40 While 
not perfect, CETA’s approach has the best claim to 
legitimacy in any treaty to date.

38	 A recent proposal by Markus Krajewski circulated by the German government goes further in addressing these concerns 
about independence, impartiality and competence, proposing, among other things, a standing investment court (Krajewski 
2015).

39	 In 2015, the European Commission expressed its commitment to transform ISDS in its agreements into a system that 
would operate like traditional courts (European Commission 2015).

40	 A similar plea was made more than three years ago by international trade expert and C.D. Howe Institute Senior Fellow 
Larry Herman (Herman 2013).
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