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Statement of Motivation

The broadcasting and telecommunications world is living through sweeping technological changes, and 
Canadian laws and regulations governing these activities are struggling to keep up. The result is that 
Canadians lag behind the rest of world in having access to the latest telecommunications technology 
and often pay more for them. Canadian legislation requires that broadcasters fulfill government-imposed 
mandates at the same time as new foreign competitors, unfettered by such obligations, vie for market share.

The C.D. Howe Institute has in the past examined these issues through a number of influential 
publications. We felt it particularly important in 2015 to promote a fresh dialogue on the broadcasting 
and telecommunications policy questions raised by the changes in technology and competitive landscape. 
In a world of internet (wired and wireless) content, deciding on access provisions to a few competing 
network assets will be critical for regulatory and competition authorities. How should policymakers 
address issues ranging from net neutrality to wholesale access provisions? What is the right balance of 
competition while still creating the incentives to invest in infrastructure? What is the impact of new 
distribution channels and of the rights structure on the ability of policy-makers to promote Canadian 
content with Canadian audiences?

On November 30, 2015 the Institute hosted an invitation-only conference in Ottawa entitled The Future 
of Canadian Telecommunications and Broadcasting. The event brought together telecommunications 
and broadcasting leaders, senior policymakers, eminent academics and other experts. The goal was to 
provide a sufficiently deep and wide range of views and expertise to better inform participants about 
potential options to address the issues facing communications regulators. While speakers agreed to share 
their formal presentations in this report, the conversation was held under the Chatham House Rule to 
encourage frank discussions.

This report summarises the content of the discussions at the conference. It will also inform a forthcoming 
publication the Institute plans to distribute widely in 2016, informing policymakers on the options ahead. 
We hope you find the read enjoyable.
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* All positions and organization affiliations are as of time of conference.
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Conference Summ ary

Overview

The C.D. Howe Institute convened this conference 
on November 30, 2015 to discuss the future 
of regulation for Canadian broadcasting and 
telecommunications. Panellists and participants 
included representatives from regulators, 
academia, consumer groups, media, broadcasting 
and telecommunications. The conference sought 
both to examine the evolving technological 
context for competition in content provision and 
communications infrastructure and to identify 
key tensions in Canada’s current framework for 
regulating broadcasting and telecommunications. 

More specifically, the conference asked: 
• How do rules from the Let’s Talk TV proceeding 

suit the modern internet television world, and 
how will they fit in a potential future lead by 
wireless television and other technologies we 
cannot yet foresee? 

• How do Canada’s policies of supporting 
made-in-Canada and local content work with 
current technology? Should Canadian taxpayers 
support content producers? What is the future 
of broadcasting quotas, government financial 
support for Canadian broadcasting, and a public 
broadcaster in a globally integrated world? How 
are policies enforced in an increasingly global 
market?

• Do the current regulations provide a level playing 
field for delivering content to consumers? What 
are the tax and regulatory implications of non-
Canadian internet content providers? Does a 
“Netflix Tax” make sense? Is one workable? How 
do content rights fit in the broadcasting world? 
What are the implications of new bundling 
and pricing rules for Canadian-based broadcast 
distributors?

• What regulatory framework has been guiding the 
CRTC’s approach to wholesale and retail services 
since its 2006 directive to focus on market 
forces? Has technologically-driven competition 

displaced the “natural monopoly” picture? Are 
the economic arguments for direct regulation 
still valid? How should capacity constraints be 
managed? Should the CRTC ease the burden of 
regulation in the sector and defer to competition 
law to combat anti-competitive conduct?

Key takeaways from the conference were:
• The new government should plan now for how 

it can generate in the middle of its mandate 
fresh ideas and policy solutions on Canadian 
programming, digital technology and distribution 
platforms to shape the future of Canadian 
broadcasting. To do so, it should mandate soon 
an expert panel to review the current regulatory 
framework for supporting Canadian content 
and recommend appropriate levels of support, 
funding sources and instruments.

• Support for Canadian content must encourage 
production of content that viewers want to watch 
with viewership being the critical measure of 
funding impact.

• The regulatory framework – currently divided 
between broadcasting and telecommunications 
– should be revised for the current technological 
context where the same infrastructure can 
carry content in different ways and consumers 
can access content through multiple different 
platforms.

• Canada should increasingly consider a market-
based approach to regulation of Canadian 
content. Direct regulation of telecommunications 
facilities, such as through mandated access to 
telecommunications facilities by new competitors, 
can risk discouraging competition between 
facilities providers through investment and 
innovation. A demonstrable market failure and 
evidence that the intervention will enhance 
market efficiency should be a prerequisite for 
regulation. Regulators should defer to market 
forces and competition law principles where a 
market failure is not established.

The Future of Canadian Telecommunications and Broadcasting
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1 Hunter, Lawson A.W., Edward Iacobucci, and Michael J. Trebilcock. 2010. Scrambled Signals: Canadian Content Policies in a 
World of Technological Abundance. Commentary 301. Toronto: C.D. Howe Institute. January; See: https://www.cdhowe.org/
scrambled-signals-canadian-content-policies-in-a-world-of-technological-abundance/4404.

Session One

From Over-the-Air to Internet TV: The Future 
of Broadcasting 

The conference opened with a reflection on 
the historical rationale for the regulation of 
broadcasting: In an earlier era, technology 
constrained the availability of spectrum for 
channels, and broadcasters could not discriminate 
between the prices for particular programs based 
on what customers were willing to pay. With high 
fixed costs for producing content and a revenue 
model based on advertising to viewers (a so-called 
“two-sided market” connecting those two groups), 
the medium favoured broadcasters that attracted 
the largest viewership. In that setting, regulation 
addressed a market failure and served to expand 
diversity that a well-functioning market would  
have provided. 

However, technological change has allowed 
content-providers to connect (and price) directly 
to particular consumers. Consumers increasingly 
expect a marketplace where they can choose the 
content they want when they want it.

With the collapse of the traditional channels for 
content, content producers can reach consumers 
directly, and this disintermediation provides greater 
bargaining power for producers in negotiations 
with distributors. As one participant noted, revenue 
will increasingly “follow the copyright.” As well, 
advertising revenue follows the eyeballs, further 
compressing distributors’ margins. 

This technologically driven shift in market forces 
has thereby limited the growth of broadcaster 
revenues that were previously tapped to fund 
Canadian content. The ability of consumers to 

choose their channels through pick-and-pay and 
go “over the top” to web-based content providers 
disrupts the quota model for Canadian content. A 
2010 report published by the C.D. Howe Institute 
discussed this need for reformulating Canadian 
content promotion to transition from a “push” 
setting, where entertainment choices were limited 
to the content available at a given time, to a “pull” 
setting, where content is available on demand.1

However, the nature of technological change 
underlying this shift also may undermine the 
“market failure” rationale for supporting Canadian 
content. That is, technological change has removed 
the obstacle to connecting with smaller audiences 
and charging them directly for content. If providers 
of Canadian programming can now connect with 
consumers directly (and advertisers likewise piggy-
back on demand for that programming), those 
content providers can set a price and see if the 
market will pay. 

Nonetheless, the present government appears 
committed to the promotion of Canadian content 
to strengthen domestic cultural industries and with 
the notion that Canadian culture represents a public 
good that is underprovided by the market. Certain 
participants emphasized that support should be 
aimed at creating a globally competitive domestic 
industry with programming that both “tells 
Canadian stories” and attracts global audiences. 
Some panellists pointed to Telefilm Canada as 
a model for channelling subsidies to producers 
through a public-private partnership approach.

Conference participants also highlighted the risk 
of being a “mile wide and inch deep” in funding 
Canadian cultural content. If government intends 
to increase subsidies for Canadian content, there 
must be a conversation about the levels, funding 
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sources and instruments for efficiently directing 
the subsidy. Government must decide its objectives 
– particularly the value of content that may have a 
limited audience. 

As well, some participants contended that 
vertical integration represented a risk for the 
provision of Canadian content, arguing that 
communications conglomerates were unlikely  
to deploy capital for risky content production  
given the opportunity costs of seeking higher 
returns in infrastructural investment. Those 
participants argued that some subsidy for Canadian 
content is required to improve returns on producing 
such content.

For support of Canadian cultural production, a 
key question remains that of Canadian ownership 
and control. Certain participants emphasized the 
barriers to foreign entry as inhibiting producers’ 
access to capital and conduits to global markets.

Broadcasters may still provide a critical link for 
content producers to reach global audiences, as well 
as provide a nexus for pooling content rights and 
sharing the risks around production (since content 
producers do not have a magic formula for creating 
hit shows). However, participants also argued that 
the CRTC’s “Terms of Trade Agreements” decision 
(which removed prescribed terms for content 
rights in favor of negotiated agreements between 
producers and broadcasters) entrusts broadcasters 
with globalizing content but may deprive 
independent producers of incentive to market their 
own content abroad.2

The role of the CBC will also be an important 
question in a review of Canadian cultural content. 
Participants noted the trend for vertically integrated 

media conglomerates to publish across different 
media – online, print, video and audio. In a context 
where various news media are accessed online, how 
will the consumer experience differ between the 
CBC and the National Post? As one participant 
asked, why should the government subsidize Peter 
Mansbridge but not Andrew Coyne?

Additionally, the session called attention to the 
increasingly artificial statutory division between 
broadcasting and telecommunications. A related 
question is how ministerial responsibilities for 
content and carriage should be allocated when 
the different “pipes” can carry the same content 
and Canadians increasingly access content 
through conduits outside the ambit of regulated 
“broadcasting” (e.g., Netflix).

An earlier report from C.D. Howe’s Competition 
Policy Council recommended an independent, 
expert panel to examine the regulatory framework 
for telecommunications and broadcasting.3 
Panellists agreed that convening an expert panel 
within the next year with a mandate to recommend 
on legislative reform would enable the government 
to propose legislation in the latter half of its mandate.

Session Two 

Canadian Content in the Future 

This session delved into the mechanisms for 
supporting Canadian content, examining both 
funding sources and instruments for effectively 
allocating subsidies. First, the session highlighted 
the secular decline in revenues facing the traditional 
sources for Canadian content. In particular, internet 

2 Broadcasting Regulatory Policy CRTC 2015-86 (12 March 2015) at paras. 132-141; See: http://www.crtc.gc.ca/eng/
archive/2015/2015-86.htm.

3 C.D. Howe Institute Competition Policy Council. 2014. Reforming Telecommunications and Broadcast Policy for the New 
Technological Age. Toronto: C.D. Howe Institute. November; See: https://www.cdhowe.org/telecommunications-and-
broadcast-policy-new-technological-age.
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advertising is displacing advertising on traditional 
broadcasting platforms (Figure 1), reducing the 
margins available to broadcasters to support 
Canadian content.

Funding for independently produced shows 
in Canada is comprised of contributions from 
the Canadian Media Fund (CMF), tax credits, 
broadcasters and producers. Financial support 
for Canadian-made programming totalled $4.1 
billion in 2012-2013. That support was made 
up of: (i) expenditures by Canadian television 
programming services on programs made by 

Canadians (65.6%); (ii) federal and provincial 
tax credits (15.8%); (iii) the CMF (9%); (iv) 
additional financial contributions by broadcasters 
(4.8%); (v) the contributions of Broadcast 
Distribution Undertakings (BDUs) to community 
programming (3%); and (vi) various other CRTC-
certified independent production funds (1.5%).4 
For Canadian-made programming in aggregate, 
broadcasters contributed roughly $2.8 billion while 
slightly less than $1.3 billion derives from direct 
government subsidies.5 For that programming that 
is supported by the CMF, CMF funding comprises 

Figure 1: Advertising Growth Trend – Internet, TV, Dailies, and Radio: 2005-14

Source: Interactive Advertising Bureau of Canada, “Annual Internet Advertising Revenue Reports” (29 June 2015),  
see: http://iabcanada.com/annual-internet-advertising-revenue-reports/.
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4 Broadcasting Regulatory Policy CRTC 2015-86 (12 March 2015) at paras. 29; See: http://www.crtc.gc.ca/eng/
archive/2015/2015-86.htm.

5 Calculations by panelist based on CRTC’s Communications Monitoring Report 2014 and CMF 2013-14 Annual Report.
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roughly a quarter of the production financing 
(Figure 2).

Cable or satellite service providers, known as 
Broadcast Distribution Undertakings (BDUs), 
make significant contributions to Canadian 
programming (Figure 3). BDUs with over 2,000 
subscribers must contribute 5% of their gross 
revenues from broadcasting-related activities to the 
creation of Canadian programming, and the CMF 
receives at least 80% of such contributions. BDUs 
with a community channel are permitted to direct 

a portion of their contribution to “local expression” 
expenditures. Additional financial contributions 
(known as “tangible benefits”) to Canadian 
programming are required as a condition of changes 
in control of broadcasters, with the CRTC generally 
requiring that an acquirer contribute 80% of those 
tangible benefits to the CMF or another CRTC-
certified independent production fund.6 Over-the-
Top programming like Netflix and “cord-cutting” by 
online viewers places these funding streams  
under pressure.

Figure 2: Proportional Contributions to Financing by Source for CMF-Funded English and French 
Language Television Programming

Source: Canadian Media Fund 2013-14 Annual Report; See: http://ar-ra13-14.cmf-fmc.ca/funding/convergent/.
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In tapping revenue sources, the panel focused  
on the arguments for bringing Over-the-Top 
entities like Netflix into the regulatory fold and 
compelling contributions to Canadian content. and 
the broader regulatory ecosystem.  For example, it 
should re-evaluate past exemption orders given to 
online services.

Several panellists also argued that there has been 
a conscious policy choice to limit the deductibility 
of advertising expenditures by Canadian businesses 
to Canadian-owned broadcasters and publishers. 
They noted that the same principle has not been 

extended to Canadian businesses’ spending on 
internet advertising.

The session exhibited the divide around a 
possible broadband tax to fund domestic cultural 
production. A broadband tax would presumably 
apply to all users and would crowd out internet 
connectivity at the margin. There were questions 
about whether such a tax that applied to all 
broadband uses would be unreasonably broad 
compared to the benefits from Canadian culture 
that accrue to particular users or groups. Such 
overbreadth could make the tax politically 

Figure 3: Various Recipients’ Shares of BDU Contributions to the Creation and Production of 
Canadian Programming, and Total BDU Contributions

Source: Communications Monitoring Report 2015, Figure 4.3.10; See: http://www.crtc.gc.ca/eng/publications/reports/
policymonitoring/2015/cmr4.htm#f4310.
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unsustainable. If Canadian culture is a general 
public good, the preferable source for funding a 
subsidy may be general government revenues.

Panellists agreed that technological change 
had both disrupted the cross-subsidy model for 
Canadian content promotion and that content 
quotas are not tractable in the current consumer-
driven setting. The focus must shift to promoting 
production of Canadian content that Canadians 
want to watch.

To this end, panellists echoed that subsidies 
should unapologetically reward producing “hit 
shows” rather than subsidizing content that does 
not draw an audience. The value from subsidies is in 
Canadians watching the programs.

Session Three

Television Is the New Television: The 
Unexpected Triumph of Old Media in the 
Digital Age

The luncheon speaker was Michael Wolff, an 
author, expert and regular chronicler on new and 
old media in a number of prestigious periodicals. 
He spoke on the record on his thesis that “old 
media” will triumph in the digital age.

Michael’s thesis rests on two key observations: 
First, people, as they always have, want narratives 
that have a “begin, a middle and an end.” In the 
visual electronic space, television is the ideal 
medium for providing this type of content. 

Second, television has managed to wean itself 
from a 100% based advertising-supported business 
model: people are now able and ready to pay 
directly for TV content they like, whether sports, 
entertainment, drama or comedy (and willingness 
to pay in turn drives high-quality content). Digital 
(web, mobile) content is now almost entirely reliant 
on increasingly low-margin advertising. The latter’s 
market penetration has never been higher, yet it has 
not been a financial success. 

Much digital, web, and mobile media does not 
provide what the audience is most willing to  
pay for. When it does it migrates towards video 
as per the TV model. Services like Netflix are 
converging towards the television model, not the 
other way around.

Trying to sell content in a digital space is very 
difficult. Digital advertising is a very low margin 
business. Only the very large (Google, Facebook) 
can do it – they’re into the audience aggregation 
business, which is what TV used to be about in the 
time of broadcasting.

Meanwhile television is now a paid model, and 
still has robust advertising. Which of these two 
models has the greater future? Providers of content 
with “a beginning, a middle and an end” (e.g. 
the Simpsons) are now in control, as the pivotal 
conversion of YouTube from content pirating 
to a licensee shows. This shift is something TV 
executives are still grappling with.

Session Four

What Does the Consumer See: Content in a 
Globally Integrated Sector 

This session considered the “playing field” for 
content provision, examining whether regulation 
created distortions between conduits for content 
and the possible consequences of vertical 
integration.

Panellists noted the stagnation of television 
broadcasters’ advertising revenues and the increasing 
share of subscriber revenues from specialty and 
video-on-demand services (Figure 4). Again, the 
trend highlights the disruption facing the traditional 
broadcasting revenue model; however, the trend 
also demonstrates the consumer willingness to pay 
for specific content. As one panellist noted, citing 
Marshall McLuhan, “The content of any new 
medium is some older medium.” Consumers are 
still seeking traditional programs, but the conduits 
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for accessing content (and consumers’ expectations 
for content pricing) are changing.

Additionally, while “cord cutting” (i.e., watching 
programming exclusively online) has increased 
(Figure 5) and a majority share of younger 
Canadians subscribe to Netflix (Figure 6), Over-
the-Top programming has not displaced the 
nature of content (i.e., viewers continue to watch 
traditional stories online), nor have channels 
distributed by BDUs disappeared. 

Similarly, panellists pointed to the fallacy of 
conceiving of sub-divided networks (i.e., between 

broadcasting and telecommunications) since the 
same content can be accessed through competing 
infrastructure (e.g., wirelessly provided mobile 
TV or Netflix as a “channel” option through a 
cable provider) and the same “pipes” may be used 
to provide internet access or the distribution of 
broadcasting.

Vertical integration to support broadcasting and 
content production, but it has curtailed the ways in 
which media conglomerates may use the content 
they have acquired to compete for subscribers. The 
recent ruling concerning Mobile TV, limiting Bell 

Figure 4: Revenues of Television Services, by Type of Service 

Source: Communications Monitoring Report 2015, Figure 4.2.1; See: http://www.crtc.gc.ca/eng/publications/reports/
policymonitoring/2015/cmr4.htm#f421.
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Figure 5: Percentage of Canadians Who Watch TV Exclusively Online, Nationally and by Language

Source: Communications Monitoring Report 2015, Figure 4.3.5; See: http://www.crtc.gc.ca/eng/publications/reports/
policymonitoring/2015/cmr4.htm#f435.
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and Videotron from providing subscribers with free 
TV content, may reflect this tension.7 The session 
flagged concerns regarding market foreclosure 
to competitors through vertical integration 
and discriminatory content pricing; however, 
certain participants also observed that remedies 
in competition law may be more appropriate 

than ex ante rules that may inhibit potential pro-
competitive benefits from vertical integration. 

Similarly, according to some participants, there 
is lack of clarity around the CRTC’s deference 
to market forces to yield desirable outcomes in 
the relationships between content producers, 
broadcasters and BDUs. For example, in the 

7 Broadcasting and Telecom Decision CRTC 2015-26 (29 January 2015). See: http://www.crtc.gc.ca/eng/
archive/2015/2015-26.htm.
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CRTC’s “Terms of Trade Agreements” decision,8 
the CRTC removed prescribed content rights 
between producers and broadcasters, in deference 
to bargaining between parties. Some participants 
thought there needed to be changes; others had 
a wait and see attitude. On the other hand, the 

CRTC’s “Pick-and-Pay” decision mandated 
unbundling of channel offerings without addressing 
BDUs’ arguably efficient rationales for bundling 
channels or considering whether competition 
would have ultimately produced this result.9 A 
2015 report published by the C.D. Howe Institute 

8 Broadcasting Regulatory Policy CRTC 2015-86 (12 March 2015) at paras. 132-141; See: http://www.crtc.gc.ca/eng/
archive/2015/2015-86.htm.

9 Broadcasting Regulatory Policy CRTC 2015-96 (19 March 2015) at paras. 150-152; See: http://www.crtc.gc.ca/eng/
archive/2015/2015-96.htm.

Figure 6: Percentage of Canadians Who Subscribe to Netflix, by Age Group

Source: Communications Monitoring Report 2015, Figure 4.3.7; See: http://www.crtc.gc.ca/eng/publications/reports/
policymonitoring/2015/cmr4.htm#f437.
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criticized mandatory pick-and-pay as failing to 
defer to market forces when bundling channels by 
BDUs could be explained as efficient behaviour that 
maximized overall consumer welfare.10

For Canadian content, certain panellists stressed 
the principle that, if Over-the-Top providers benefit 
from the Canadian system, they should likewise 
contribute to the production funds for Canadian 
content. Other panellists noted that there may be 
innovative ways to promote and prioritize Canadian 
content, such as zero-rating (i.e., forgoing data 
charges or limits on designated content). Notably, 
such prioritization would be in tension with a 
commitment to net neutrality.

Session Five 

The Future of Canadian Competition and 
Regulatory Policy in Telecommunications and 
Broadcasting

This session examined whether the CRTC’s 
regulatory approach suitably incorporated 
competition principles and deference to market 
forces. The session also focused on the interface 
between the Competition Bureau and CRTC.

There was broad support for the principle that 
direct regulation by the CRTC should require 
demonstration of a market failure (i.e., the failure 
of competition between market participants to 
achieve a socially optimal outcome). Ex ante 
regulation may be appropriate where a market 
participant possesses market power and particular 
conduct will necessarily impair competition or 

injure other market participants. Where economic 
theory demonstrates that particular conduct could 
be economically efficient or where market power is 
not clearly present, prohibiting that conduct may be 
suboptimal for consumers.

Certain panellists noted that the more rigorous 
correctness standard applies to the Competition 
Tribunal’s interpretation and application of the 
Competition Act (the appellate court scrutinizes 
whether the legal interpretation was “correct” rather 
than just “reasonable”). Those panellists argued 
that, for judicial reviews of CRTC decisions by 
the Federal Court of Appeal, the deference shown 
to the CRTC’s interpretation of its home statute 
results in a less rigorous approach to determining 
market power and competitive effects than would 
be witnessed in the competition context.

Procedurally, certain participants noted that 
the CRTC might better leverage the Competition 
Bureau’s perspective by adopting a model in which, 
on a challenge to conduct within the CRTC’s 
jurisdiction, the Bureau would conduct a separate 
review and provide its analysis ahead of the 
CRTC proceedings. As one participant noted, the 
Bureau can help sharpen the CRTC’s economic 
toolkit. The relationship between the Bureau and 
CRTC may benefit from the foreign experience 
in jurisdictional arrangements between antitrust 
agencies and communications regulators – for 
example, the recent cooperation memorandum 
between the U.S. Federal Trade Commission and 
Federal Communications Commission in respect of 
consumer protection.11

10 Hunter, Lawson A.W., Edward Iacobucci and Michael J. Trebilcock. 2014. Let the Market Decide: The Case Against 
Mandatory Pick-and-Pay. E-Brief. Toronto: C.D. Howe Institute. September; See: https://www.cdhowe.org/let-market-
decide-case-against-mandatory-pick-and-pay.

11 “FTC and FCC Sign Memorandum of Understanding For Continued Cooperation on Consumer Protection Issues” (16 
November 2015); See: https://www.ftc.gov/news-events/press-releases/2015/11/ftc-fcc-sign-memorandum-understanding-
continued-cooperation.
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With respect to the CRTC’s mandated access 
to telecommunications infrastructure by new 
competitors, panellists were divided over the 
costs and benefits of such interventions. Certain 
panellists noted that roll-out of next-generation 
infrastructure involves risky investments with 
uncertain returns. Mandating an owner of 
telecommunications facilities to grant access to a 
competitor at prescribed rates may then discourage 
investments in such new infrastructure. Perversely, 
facilitating static competition by mandating 
access for new competitors may hinder dynamic 
competition between incumbents through 
innovative new networks. 

The counterargument is that the duplication of 
certain infrastructure would be inefficient and the 
high fixed costs for building networks provides 
incumbents with market power to overcharge 

consumers or essential facilities from which to 
exclude competitors. Nonetheless, with multiple 
competing technologies for accessing digital content 
(e.g., cable, fiber-optic and wireless broadband), 
certain panellists questioned whether the CRTC 
was correctly assessing market power and 
adequately addressing the competitive consequences 
of mandating access. 

Finally, the session underscored the risk of 
regulatory error when assessing market power or 
prescribing tariff rates for mandated access. That 
is, if the CRTC erroneously determines market 
power or sets a tariff for mandated access below 
an incumbent’s risk-adjusted break-even return 
on the infrastructure, the consequence may be 
underinvestment in new infrastructure and reduced 
competition through network innovation between 
competing incumbents.
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